
CA Doctors on Probation for Serious Violations Are Not
Required to Directly Inform Patients

In the medical field, the issue of how much to disclose and to whom isn’t only

relevant when it comes to patients’ protected health information. What about in the case of physicians under probation for serious
behavior that violates their license? It’s understandable that they’d probably rather not voluntarily share that information with
existing or prospective patients. Certainly, they’d rather not draw patients’ attention to facts that may be public knowledge, but that
most people don’t think to dig for.

And one can imagine scenarios where patients might benefit from knowing certain salient details about their practitioners. The
question is: who bears the responsibility for arming patients with that knowledge?

Last month a state Assembly committee sided with physicians regarding that hypothetical either/or situation when it blocked an
initiative that would extend the operations of the California Medical board … all because the bill included a new provision that
would require doctors on disciplinary probation to inform all patients, not just the ones who happen to inquire.

A tiny fraction of physicians, but the potential for harm
nonetheless

On any given day, the number of physicians on probation for serious medical license violations (like sexual assault, drug abuse,
and criminal convictions that relate to the discharge of medical care) averages around five to six hundred. When one considers
that there are over 130,000 licensed physicians in California, the number of serious violation probation issues may feel too slight
to worry about from the public’s perspective. But five or six hundred doctors will obviously directly impact many more than five or
six hundred patients in all. And how many people would feel comfortable visiting or sending a loved one to one of the relatively
few physicians on probation for substantive violations?

The California Medical Association strongly opposes the provision that would require doctors under disciplinary action to inform
patients of the violation, even though the number of physicians impacted by the restriction represents 0.3% of all licensed doctors
in the state. The existing law requires the Medical Board to make public — via the Internet — the facts of physicians on probation
(as well as information about the revocation, suspension, or limitations on medical licenses). It also requires the Board to share
the information with the public if/when an individual inquires.

Patients would need to sign disclosure form after being made
aware of violation

The bill proposed that, in addition to the aforementioned online and inquiring-public requirements, the information dissemination
should be taken a step further so that there’s no question about whether or not patients are aware of the physician’s disciplinary
status.

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180SB798


Beginning July 1, 2018, the onus would not be on patients doing their doctor research, but on the doctors
themselves. The measure proposed that physicians on probation would be required “to provide a patient, or the
patient’s guardian or health care surrogate, with a separate disclosure containing specified information relating to
the licensee’s probationary status, with certain exceptions, and would require the licensee to obtain a signed copy
of that disclosure from the patient, or the patient’s guardian or health care surrogate.”

To directly disclose or not to disclose? To be continued…

If the state Legislature does not vote to continue its operations, the Board will cease functioning. Therefore, it’s
likely that the Legislature will revisit this thorny issue following this month’s recess.

 

This blog post is provided for educational purposes only and is not offered as, and should not be relied on as, legal
advice. Any individual or entity reading this information should consult an attorney for their particular situation. For
more information/questions regarding any legal matters, please email info@nelsonhardiman.com or call
310.203.2800.
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